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Abstract

History is key to developing a better understanding of the world, what has happened in the past
helps one understand the present. Understanding and studying history helps one understand the
identity of his country and other countries as well. History can be the link to understanding and
connecting events. You can understand why lIsrael is hated by Arabs when you study the history
of its creation. The definition and the determination of history itself are complicated. Regardless
of how major the event you are learning about, history remains the stories which are narrated about
this specific event. Historians support these stories with credible sources, transforming them from
stories and tales to history. If this history was narrated from a different source, not a historian but
a legal entity a criminal court for instance, there comes the entanglement between history writing
and international criminal law. Some historical narratives are created by international criminal
tribunals prosecuting mass atrocity and the historical function of these tribunals is then undeniable.
At this point, one of the functions of international criminal courts would be producing historical
records concerning both the accused and the broader mass atrocity to which they are alleged to
have contributed. As Fergal Gaynor stated, "Any trial involving top military or political leaders,
where the trial record incorporates thousands of documents and the testimony of hundreds of

witnesses, can hardly avoid creating a historical record"2.

History has several components, features, and characteristics to allow the production of a credible
historical narrative, which shall be discussed further in Chapter 1 of this research. Criminal
international trials also have several components, features, and characteristics to allow the
production of a fair verdict and to ensure the delivery of the rights of the accused. The features and
the components of international criminal trials are not constructed to produce a historical narrative
about the atrocity. This itself may cause the produced narrative to be flawed and this is argued by
many historians and scholars, this produced narrative may be considered bad history. One may
then assume that historical narratives produced by international criminal tribunals is a collateral
damage and is far from being the objective of these tribunals; accordingly, one would be unjust to

criticize these narrations as they are far from being the objective of the tribunals. These narrations

1 See generally Barrie Sander, ‘Unveiling the Historical Function of International Criminal Courts: Between Adjudicative and
Sociopolitical Justice’ (2018) 12 International Journal of Transitional Justice 334.

2 Fergal Gaynor, ‘Uneasy Partners — Evidence, Truth and History in International Trials’ (2012) 10 Journal of International
Criminal Justice 1257, 1262 (emphasis added).



are then built on the assumption of the existence of a certain mass atrocity, if we take the ICTR as
the discussed example in this research, the mere creation of the tribunal was to trial those accused
of the genocide in Rwanda. Accordingly, when the tribunal was created it had already assumed
that genocide had occurred, but the trial itself was trialing those accused of the genocide; what
would have happened if the tribunal hadn't convicted anyone? Would this mean that the genocide

has not occurred?

In this research | argue the exact opposite of the assumed bad history, | argue that the produced
historical narrative is one of the main objectives of these tribunals because the atrocities that have
been committed are too grave that no punishment can be equivalent to the committed genocide,
war crimes or crimes against humanity. What can be achieved is producing a historical narrative
from the perspective of those controlling the trial, that would be dominant and would uphold the
perspective of the victims about the massacre. Even if the produced narration was limited since its
produced by a legal tribunal and even if the produced narration and the tribunal limitation were
found to be biased, this bias may not be dreadful or unwelcome. The source of this bias, its
elements, its effect, and its consequences are what need to be discussed, recognized, and then

evaluated.

Introduction:

Everyone, every incident, and every criminal have a history, and history is defined as the study of
past events and human affairs. Now what one needs to understand when studying history is that
this history is created, narrated, composed, and constructed by its author. It is extremely important
to acknowledge and admit that this history carries the author's perspective and insight regardless
of how objective the author aims to be. A human-produced narration about a person, an incident,
or even a criminal will always carry the narrator's philosophy. Accordingly, the constructed and
narrated history is not equivalent to the past nor is it a mirror representation or coverage of what
has happened in the past. The past and history are not two faces of the same coin. Keith Jenkins
addresses history in his book "Re-thinking history" as simply a literature narrative about the past?,
in which the available data was composed to form a narrative by which the historians create a
meaning of the past. One should be aware and acknowledge that history is to a great extent

3 Keith Jenkins. Rethinking History, Routledge, 2003.



literature, which will consequently allow us to be aware of the inseparable author's philosophical
perspective, that affects the produced narration. History as a produced narration is not an innocent
production, and it is not equivalent to the past; the author's presumption of the good and the bad
gives this narration an ideological nature. Reflecting on legal history and in particular criminal
legal history, one can question the produced narration of history that describes international
criminal catastrophes. The produced literature narrative about genocide atrocities carries the
philosophical and ideological perspective of the author which is influenced and flourished by the
presumption of the good and the bad. Since we are discussing international criminal atrocities, one
should bear in mind that all affecting factors are more intense; the bad is represented by war
criminals, and genociders, and the good is represented in innocent civilians who were murdered,

raped, and exterminated.

Legal trials are usually held to deliver equitable punishment to the perpetrators, however, in
international criminal law it is assumed to be broader than just that. Several reasons can be behind
conducting trials in international criminal law which might be deterrence, rehabilitation, justice
for the victims, and history recording®. Since history recording is a literature narrative about the
past, the international criminal catastrophes that have taken place throughout history lane have had
their share of these produced narrations. The narration | am interested in is the one produced by
the international criminal tribunals. Historians argue that the history narration produced by legal
personnel may be flawed due to the legal limitations that are embedded in the nature of the trial.
But come to think about it, is this narration flawed due to the legal limitations, or is it merely
biased? And in the events of mass atrocities, is this biased dreadful or awful? Or is it needed to
achieve a greater goal? Should we look at this bias differently and analyze it, then maybe we can
understand its need. As stated above these the intensity of these situations is out of normal
proportion those being trialed are assumed war criminals, genociders and the victims are innocent
civilians who were murdered, raped, and exterminated; so, can we afford the idealistic assumption

that bias is bad and that objectivity is the answer?

Accordingly, if one wanted to produce a certain narration about the atrocities that have happened,
can these limitations be considered favorable to help achieve this certain narration? Can these

limitations be considered a tool even to achieve this certain produced narration? The trial

4 Robert Cryer, Darryl Robinson & Sergey Vasiliev, An Introduction to International Criminal Law and Procedure (4 ed. 2019).



jurisdiction limits the tribunal to prosecute within the given timeframe indicated in the statute of
the tribunal. This is a legal restriction for example, however, can be considered beneficial to the
historical narrative that is only interested in the crimes of one side; which can be translated into
pure bias. One assumed side of it can be that the West, portrayed by the creators of the tribunal
manipulates these flaws of history and the limitations of legal tribunals writing history to
customize and construct a narration in which they are the saviors but never the ones to blame.
Another side of it can be using this assumed bias to confirm the mere occurrence of the genocide
and convict the side that is assumed to be at fault. This is what I aim to study in this research by
studying and understanding history in general and legal history in particular. Then I intend to study

the ICTR as my example to support my assumption mentioned in this introduction.
Research Question:
Two broad questions are addressed within this research:

1. What is the type of historical narration that is usually produced by international criminal
tribunals, especially the ICTR? And what are the legal limitations that may have served the
production of this special historical narrative? What were also the factors and surrounding
circumstances that were taken out of context to reach the goal of producing the desired
narration?

2. If the produced narration was proved to be biased or of special nature, due to the legal
limitations discussed, is this biased flawed or is it inevitable? Or do we just need to
recognize this bias and how it served the production of the ICTR legal verdicts on the

genocide and thus served in the creation of the discussed historical narration?



I.History and Histography

1. The nature of history.

1.1 History may be considered literature.

To be able to explore the research question of this study, one must start with history and its nature
as the starting point. This leads us to question what history is and how can one define it. History
as described by Keith Jenkins in his book "Re-thinking history™ is different in theory than it is in
practice®, it is also not equivalent to the past as they both are far apart from each other®. The
knowledge of history does not have to be equivalent to the knowledge of the past, it is merely
however knowledge of narrative representation. The main thought Jenkins emphasizes repeatedly
throughout his book is the conclusion that history is not a clear reflection mirroring the past; now
this is not due to the poor quality of the labor produced by the historians, nor is it due to a lack of
resources. This conclusion is due to the nature of history itself, as explained by Jenkins history is
a literature produced labor and is a literary narrative of the past. Jenkins's conclusion condemns
the assumption that studying and knowing history and its content, can correspond to the knowledge
of the reality of the past. The foolish and innocent theory in which history and the past are
equivalent is brought down when the light is shed on the fact that history has a purpose, and that

history is always entangled with a power that results in it being an ideological product.

Chapter 1 of Jenkins's book discusses what history is; it starts with examining what history is in
theory; which defines history theoretically as "one of a serious of disclosure around the world" and

this disclosure's object of inquiry is the past.

Jenkins explores the difference between the past and history and emphasizes that the difference
that exists between both has numerous consequences. The author then makes a simple yet very
clear distinction between both history and the past saying that "the past is the object of historians'
attention, histography is the way historians attend to it"’. This means that the past which has
occurred with all its events is only told, and brought back by historians through their tools of labor
which can be, their produced historical books for example. Discussions about epistemology and

what historians know about the past become relevant if we need to evaluate the produced narration;

5 Jenkins. Supra note 3.
51d.
71d, at 6,7.



because this narration's founding stone would be the author's knowledge about the incident he is
describing. Based on that historian's allegation that their labor is an objective real past can be
questionable and doubtful. If one would try to compare the phrase Jenkins mentioned above and
reflect it on international criminal tribunals; it would be that the verdicts are the object of the
tribunals, the past is the evidence condemning the defendants and historical narrations are nothing
but collateral damage. This is ironic as the produced narrations of tribunals are mostly considered

very credible despite being of a very special nature.

As previously mentioned in this chapter David Lowenthal makes an admirable differentiation
between the past and history and he then sheds the light on why history is considered less than the
past®, which is kind of similar to Jenkins's argument which was also previously discussed®. David
Lowenthal states that it is impossible to recover a complete account of the past, what is possible is
only to recover friction of the past; accordingly, no historical account can ever correspond equally
to the past or to what has happened previously. In addition to that one must admit the difference
between the accounts of what has taken place in the past and the actual event that has taken place.
Lastly, the inevitable and inescapable bias of the recording of the account of events. Thus, if we
can assume that no matter how objective historians aim to be, the produced history will always
hold the ideology of the historian and certain biased nature, it is flawed that criminal tribunals use
a certain biased historical narration to achieve the objective of its creation. And is it flawed that
they produce an even more biased narration due to its legal limitation given the intensity of the
factors involved, the atrocity itself, the need for the confirmation of the occurrence of the atrocity,
the nature of the defendants, and their assumed crimes? Or can we say that if we consider the
intensity of these factors it is only logical that the bias intensity would increase as well? The answer
may be that we as researchers just need to recognize this and admit that the idealistic philosophy
of utmost subjectivity and a subjective historical narration is simply unachievable due to the nature
of the creator of the narration which is the tribunal, the nature of the imposed legal limitations and

the nature of the atrocity itself.

Accordingly, if we were able to confirm, prove and discuss the ideological nature of history which

may be considered as a type or proportion of bias for the purpose of this research; then we can

8 David Lowenthal. The Past Is a Foreign Country, Cambridge University Press. 1985.
9 Jenkins. Supra note 3.



reflect this on the bias detected in the historical narration produced by the tribunals. Affirming or
proving the existence of bias in all narrations whether produced by historians or tribunals is the
starting point, after which the intensity of the bias shall be discussed while considering the different

elements and factors affecting both.

For historians the ideological nature of history does not have to be extreme to reach the level of
political bias, although sometimes it does, it can be merely simple and moderate and only
concerned with the basic nature of the historian himself; (since it is his literature labor). This means
that something as primitive as the historian's definition of wrong or his morals can ideologize

history to some extent.

When examining ideology as a component of history, and when examining the very definition of
ideology itself, which is "A system of ideas and ideals, especially one which forms the basis of
economic or political theory and policy.*" Since history is a produced labor of historians, the
undetachable things historians carry within themselves such as their values, ideologies, beliefs,
positions, and perspectives must be taken into consideration; as these inseparable elements will

eventually, even if slightly, affect their produced labor.

One can conclude that this component is of an extremely variable nature; as the ideas and beliefs
of one person will be different even if slightly than another. With this in mind, one can conclude
that the result of such component will have a variable nature, regardless of the endless efforts
historians exhaust to deliver the outcome with the utmost objectivity. Accordingly, this conclusion
shall be linked and supported by the unavoidable bias of history mentioned and discussed in David
Lowenthal book "The Past is a Foreign Country™ which will, later on, be examined and discussed

in this chapter®!.

The above critique of history may have portrayed that historians' produced history is flawed. This
is partially true; however, this does not devalue the hard work of historians. Historians "research,

analyze, and interpret the past,” or as described, "It's the collecting of data, it's the collating of data,

10 "ideology". Lexico. Archived from the original on 2020-02-11.
11 Lowenthal, Supra note 3.



it's thinking about it, piecing it together, trying to extract meaning from it and trying to establish

patterns out of thousands of little scraps of information.*?”

Historians use sources of information that include "government and institutional records,
newspapers and other periodicals, photographs, interviews, films, and unpublished manuscripts
such as personal diaries and letters." These materials are the primary sources. To improve their
analysis and interpretation, they also use secondary sources which are the writings of other
historians and scholars in other disciplines, especially in the social sciences, that offer theories and
insights to illuminate the object of study. Evidence plus interpretation are the substance of the
historical study®3. The collection of data from both primary and secondary sources, the intense
analysis of all the collected data, and the study of the event from different perspectives; have not
made historians immune to harsh critique as the one which was discussed earlier in this chapter.
Accordingly, what kind of critique would be appropriate to a historical narrative that has further
fewer components and features to ensure its objectivity and credibility? A historical narrative that
is produced by a legal tribunal that has one source of information, a limited jurisdiction, and a
subjective author? Linking this to the previously discussed equation of bias, this would only
confirm that if historians who have access to more diverse and credible sources still produce a
biased narration, then the tribunal who only have access to limited and rigid sources, and have the
legal limitations of the fact that it is a legal tribunal would undoubtedly produce a more bias

narration.

1.2 History, Truth and Power.

"I remain surprised not that that there is a continuing debate over the definition of truth in history
but that there is a matter of debate at all**" Munslow among others has rejected the concept of truth
in history which is to an extent similar to what Jenkins has explored in his second chapter but in a

different sense. The debates about the truth and the calls for rejecting truth have been fought by

12 Jeffrey G. Barlow, “Historical Research and Electronic Evidence: Problems and Promises,” in Writing, Teaching, and
Researching History in the Electronic Age, ed. Dennis A. Trinkle (Armonk, N.Y.; London: M. E. Sharpe, 1998), 196; historian’s
quotation from Barbara C. Orbach, “The View from the Researcher’s Desk: Historians’ Perceptions of Research and Repositories,”
American Archivist 54 (winter 1991): 29; Ross Atkinson, “Humanities Scholarship and the Library,” LRTS 39 (1995): 82.

13 Dalton, Margaret & Charnigo, Laurie. (2004). Historians and Their Information Sources. College & Research Libraries. 65.
P.400.

14 Alun Munslow, (2003). The New History, (Edinburgh: Pearson, 2003) p.86



historians who believe their produced history's backbone is the concept of truth®. Jenkins asks
several questions that explore the gaps that one might find in the defined history he discussed
earlier in his first chapter. He asks a very obvious yet very complicated question which is: "if we
cannot ultimately know the truths of the past then why do we keep searching for them?!6" A
Pragmatist philosophy of history, the pragmatism solution is completely different from an
idealistic one; accordingly, a pragmatistic history differs from the idealistic one if one may assume.
The line between theory and practice is here crucial and inadvisable; "Thus the distinctive move
in recent science studies has been the shift from conceiving science as knowledge to conceiving
science as practice.!” The practical approval converted the view of science from knowledge to
practice; now can this be reflected in history? Can we convert the view of history from truth to
truthful literature or even scientific history? Or do we need history to be equivalent to the truth
even if this is not achievable? It is that need for knowledge that keeps us searching for the truth of
the past, even if it might not be achievable due to the variable components of history that we have

previously discussed.

Power comes in this equation to make it even more complicated; as power is what the truth depends
on, someone needs to have this certain power to legalize and make this concept of truth true'®.
When Jenkins discussed this issue, he was targeting history in particular and truth in a general
sense; however, what | would like to focus on in this research is the truth produced by the criminal

trials, and what this narration of truth has depended on, which is power.

M. Foucault discussed the meaning of truth as well, he stated that each society has its own defined
standards which accept and verifies the truth'®; these standards can be described as general politics,
which enables individuals in this particular society to distinguish truth and false and eventually
creates or validates the accepted truths in their society. He then mentioned what | believe is a
statement of extreme importance, especially to this research project which is "Truth is linked ....
with systems of power which produce and sustain it." This statement brings truth and power into

the same equation again, making them inseparable and undetachable. Admitting that power is the

15 Marek Tamm, (2014). Journal of the philosophy of history 8, p 267

16 Jenkins. Supra note 3 at 34.

17 J.H. Zammito, "History/philosophy/science: some lessons for philosophy of history", history and theory, 50 (2011), 397.
18 Jenkins. Supra note 3 at 38.

19 M. Foucault, Power/Knowledge, New York, Pantheon, 1981, pp. 131-3.



producer of truth, is the first step one needs to acknowledge because if the truth might not be that
true after all, how does this reflect on history which is the produced labor of historians and which

is affected by their ideology, methodology, and epistemology?

Now applying this theory of truth in history is of extreme benefit to those historians and to those
who are in power producing these truths. Truth acts as a censor as stated by Jenkins it enables its
creators to exercise control and shut down interpretations that might not be supportive of their
version of the truth or their perspective of history?°. It might be argued that this perspective of
history is too cruel and that there are certain facts that history has documented and one cannot
argue against them. To examine this argument, we need to identify the difference between the facts
and the interpretations. Facts, the world knows that First World War happened between 1914 and
19182, a fact is also us knowing that the Chernobyl disaster was caused by a nuclear accident that
occurred on Saturday 26 April 19862%; however, it becomes more problematic and complicated
when historians try to discover why and how these facts have happened. This is why history can
be considered literature because simply what historians do is take these absolute facts and construct
explanations and narrations to these facts. Accordingly, these are no longer solid facts but a
literature review of what happened when the Chernobyl disaster took place, who was in charge,
and who was liable for such a disaster. This is all studied and then narrated by historians to provide
us with their version of the truth of these facts. Power comes in influencing which narrative
becomes truth and which narrative is accepted in that particular society. Thus, one might have two
different narrations of the same fact in two different societies and the one example that comes to
my mind is the 6th of October war between Egypt and Israel. If you simply type October War in
your google engine you will see that it is written that the result of the war was Israeli military
victory and political gains for Egypt and Israel?3?4. 1, myself was brought up reading history books

20 Jenkins. Supra note 3 at 39.

2L (Timeline (1914 - 1921) | A World at War | Articles and Essays | Stars and Stripes: The American Soldiers' Newspaper of
World War I, 1918-1919 | Digital Collections | Library of Congress, 2021).

22 Chernobyl | Chernobyl Accident | Chernobyl Disaster - World Nuclear Association, World-nuclear.org (2021),
http://Aww.world-nuclear.org/information-library/safety-and-security/safety-of-plants/chernobyl-accident.aspx (last visited Dec
24, 2021).

2 Editors, History com. “Yom Kippur War.” HISTORY, https://www:.history.com/topics/middle-east/yom-kippur-war. Accessed
15 Jan. 2023.

24 Department of State. The Office of Electronic Information, Bureau of Public Affairs. Arab-Israeli War 1973. 13 Dec. 2007,
https://2001-
2009.state.gov/r/pa/ho/time/dr/97192.htm#:~:text=0n%200ctober%206%2C%201973%2C%20Egypt,t0%20supply%20the%201
sraeli%20military.



that state the exact opposite, that states that Egypt had an incomparable military victory and that
Anwar El Sadat was the one president who managed to defeat the undefeatable Israeli military
which was stationed at Sinai at that time. This remains a simple example of two different, opposing
truths and two different narrations which are commonly accepted in two different societies.

Conclusion: After reflecting on the above literature which discusses the nature of history and its
relationship with the truth about past events, the best outcome one may aim for is a literature
illustration with due diligence connecting the past events, the connection is made by historians
trying to construct explanations of these events. It can be concluded that there is no absolute truth
in history. In addition to that it is safe to assume that one nation's truth is another's nation lie. For
the ICTR, the produced narration confirmed the occurrence of genocide against the Tutsis by the
Hutus. Making the Tutsis victims without a doubt and the Hutus the evil predators who performed
genocide. This narration may be celebrated and cherished by the Tutsis but for the Hutus that's not
the case. However, in such atrocity can we afford aiming for an idealistic subjective narration in
which both the Hutus and the Tutsis are war criminals who performed indescribable crimes against
one another? Can we afford s narration in which there is no good and evil, but merely two evils
and no victims? | argue in this research that for the international community's sanity and stability,
there needed to be an evil predator and a virtuous victim. | argue that the genocide that happened
in 1994% needed to be convicted and those convicted needed to atone for this atrocity and accept
responsibility and accountability. The world we live in today cannot accept the idealistic
philosophy or the idealistic conclusion in which both parties are blamed and in which there is evil
to blame and atone or incent victims that needed to be redeemed and rescued. Thus, the produced
biased narration just needs to be acknowledged to be of bias nature, but with all factors, elements,

and circumstances considered there can be an alternative option.

1.3 The Narration of History.
Narration is without a doubt an inevitable cornerstone in history writing, this was discussed over
and over again by brilliant authors such as Hayden White, Louis Mink, and Chiel van der Akker.

As stated by Paul Ricoeur "the humblest narrative is always more than a chronological series of

25 History.com Editors. “Rwandan Genocide.” History.com. A&E Television Networks, October 14, 2009.
https://www.history.com/topics/africa/rwandan-genocideﬂ



events.?®" accordingly historians can give a narration of their reality of the past however it may be
influenced by values, goals, or even emotions. In different ways, a historical narrative might have
a meaning as a whole different than the meaning of its parts separately?’. If we examine and
analyze the word of Hayden White in "The Historical Text as Literary Artifact”" "Historical
situations do not have built into them intrinsic meanings in the way that literary texts do. Historical
situations are not inherently tragic, comic, or romantic. They may all be inherently ironic, but they
need not be emplotted that way.... Properly understood, histories ought never to be read as
unambiguous signs of the events they report, but rather as symbolic structures, extended
metaphors, that "liken" the events reported in them to some form with which we have already
become familiar in our literary culture.??®" This however does not change the fact that historians
who proceed with writing narrative histories usually would work on producing a fair narration or
presentation of their main subject?. . So why is the production of history problematic or what are
the flaws of these narrations? Keith Jenkins in his book "At the limits of history" explores the
perspective in which the creation of history is viewed as a problematic epistemic enterprise®.
Jenkins also examines another important question about history which is the inference of the
historians on which history is narrated and created. The historian's assessment of the influencing
factors that shaped the event he is narrating is another issue that should be addressed when viewing
the nature of history; because none of the historical events had a single cause, it is always multiple
numbers of causes that build up and led to the event. Determining the relevant causes usually
reflects the author's or the historian's perspective on the event. The context in which the event has
taken place is of extreme importance as stated by Jenkins because it proves the arbitrary nature of
the produced narration. It also leaves room for other people to challenge this context and come up
with different contexts, which would change the produced narration of that particular event.
Accordingly, choosing the context that best serves the narration the historian aims to produce is
an essential founding stone in his narration, as history is dependent on these contexts and theories.
Moving forward from the context and the causes paradox, Jenkins highlights one of history's

characteristics, that not all authors are comfortable discussing, which is the fact that history is not

26 paul Ricoeur, "Narrative Time," in On Narrative, ed. W. J. T. Mitchell (Chicago, 1981), 174.
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innocent and is always for "someone". This indicates that the historical narration produced is
always loaded and flourished by the author's ideology or the ideology this historical narration is

intended to serve3!.

This concludes that history is a human-produced narration, which is influenced by the author's
ideology and the author's decision to choose the relevant context. History is not equivalent to the
past, on the contrary, it is far away from it, due to the subjective nature of this produced enterprise.
Context, methodology, epistemology, and the author's inference are what create and shape the
produced historical narration. Accordingly, the same event that occurred in the past can have

several produced narrations if the author uses the previously mentioned tools differently.

Narration is viewed to be the solution of how one translates knowing into telling®?. And Historians
continue to narrate their perspectives of the events that have taken place. Considering this, one
must widen his definition of narration, especially in history telling; as it does not mean its literal
meaning of a story being told, rather than simply historians telling their perspective of the events

they have perceived, the evidence they have examined.

Histography and its narration which has several sources and several narrations: leading to a need
for verification, sometimes more than just the mere check of the corresponding historical reality*3.

This brings us back to the previous chapter which discusses history, truth, and power. It is only
logical to assume that power can provide the needed verification. Power can decide which

historical narration becomes the dominant narration and which narration is overseen.

The fact that narration is the translation of knowledge and that it means more than just the mere
events it is demonstrating brings us back to the earlier part of this chapter. In which events need to
be linked and demonstrated to create explanations about these events and produce the narration as

an outcome.

If we would conclude the givens discussed in this chapter, one can conclude that the determination

of the affecting factors shaping the historical event is crucial. In addition to that, the embedded

31d.
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ideologies of the author are another important cornerstone; both of them create the produced narration
that is being examined. Now if one would want to use these components to produce a certain narrative,
one would need to limit the surrounding factors to those serving the aimed narrative. They would also
need to choose the authors whose ideologies are concordant with the aimed narrative as well. How can
this possibly be done if historians have the free will of choosing the relevant events and surrounding
factors; and if the historian's ideology is a variable beyond control? Even if one would hire a historian
and dictate the narration they aim for, how can you ensure that this narration is celebrated as the

dominant narration of history about this particular event?

What you can do alternatively is build a legal tribunal to prosecute the crimes committed, and dictate
their jurisdiction in the statute limiting the admissible surrounding factors. Know for a fact that the
judges and the lawyers participating are crime-driven personnel, which will help control their ideology.
In events of mass atrocity, producing a desired historical narration is a mission that needs to be
completed with precision; because this narration needs to overlook the bias discussed in the previous
chapter. Not only that but it also needs to affirm the convictions and celebrate them, it needs to spoon-
feed the nations the alleged causes that lead to this mass atrocity and overlook any entanglements of
the reasons that may have led to this mass atrocity with those in power and with those controlling the
narration and the tribunal. Any sense of involvement of the West needs to be silenced and omitted. The
bias of the tribunal and the produced narration cannot be detected or traced.

The need for verification or accreditation of historical narratives can be argued to rely on other tools,
such as the fact that international criminal tribunals by their mere creations and by their verdicts and
deliberations indirectly promote and validates a certain narration as the given truth. However, it should
be noted and highlighted that these trials or the tribunals will throw away all that was discussed above
in terms of context, consequences, or surrounding events; the tribunal has one sole job, a verdict.
Accordingly, they will take the social, cultural, ethnic, and psychological context and throw it aside.
This will probably produce the aimed narration which is automatically given credibility due to the
power element which was discussed above. The bias of the tribunal and the produced narration should
be discussed and highlighted, not to condemn the tribunal nor the narration, but to understand this bias.
What | aim to prove within this research taking the ICTR as the example, is that the tribunal was, in
fact, biased, thus the produced narration was biased as well. The bias of the narration can be due
to the fact that the West needed to avoid any entanglement with the genocide. But is the bias of

the tribunal immoral? Noting that the tribunal aimed to trial the defendants with legal fairness.



Throughout this research I will be discussing the tribunal creation and its course in detail, proving

the bias but also proving that they aimed for legal fairness.
Overview of Chapter 1:

History is written by historians which may be viewed as authors producing literature, this produced
narration of history may be influenced by the historians' ideological bias and in some extreme
cases this may reach political bias. Historians base their work on multiple sources, primary and
secondary sources; the diversity of the sources help gives the historian a general view of the event.
The determination of the surrounding factors for historians depends on the course of their work,

however, they remain free to choose which events best serve their course of work.

Narrations produced by international criminal tribunals are constructed differently. In addition to
the above-identified limitations historians face, these narrations are more limited due to the nature
of the author which is the tribunal. The surrounding factors are limited by the jurisdiction of the
tribunal, and the sources on which the narration is built are limited to the admissible evidence, the
witnesses, and the prosecuted crimes. The ideology and the historian's perspective are controlled

by the fact that the participants are legal practitioners who are crime-driven personnel.

Historians' objective is to construct explanations connecting past events to form the historical
narration they ought to produce. Tribunals and legal practitioners may need to create a similar
explanation to support either a verdict or a legal defense. The tribunal's objective is not the creation
of this explanation or narration; the tribunal's objective is reaching a legal verdict, and this
narration is merely the mean. The nature of the tribunal or any legal court, in general, is limiting
because ideally, it should be serving one sole objective which is the prosecution of the defendants.
The hybrid objective of international criminal tribunals may result in a biased trial which risks

being a show trial. But it also may result in a biased historical narration.

The construction of this narrative will include the historical limitations discussed above, in
addition to the limitations that are created as a result of the nature of the court or the judicial
process. The determination of the affecting factors of the historical events will be reflected in (1)
the jurisdiction of the tribunal itself, (2) available evidence, and (3) the indictment of the
prosecution. While constructing or creating these narrations, the tribunal will be limited to focusing



on certain events, timeframes, and personnel. The nature of the tribunal shall exclude exploring

any further elements that fall outside its limited jurisdiction and nature.

Limitation Used Mean Advantage

1 | Determination  of | Jurisdiction of the tribunal | With the trial being limited to the
influencing factors. | + admissible evidence + | prosecuted crimes in a certain
prosecuted crimes. jurisdiction or time frame, this will
greatly limit the possible surrounding
factors that one can choose from.

2 | Ideology of the | Legal practitioners only, | The ideology of the author is overthrown
authors. lawyers and judges. by the fact that legal practitioners are
crimes driven personnel, either to
towards a verdict or an acquittal.

3 | Sources of history. | Jurisdiction of the tribunal | The source of information is limited to
+ admissible evidence + | what is admissible under the tribunal’s
witnesses. jurisdiction, and to the admissible
evidence and accepted witnesses.

The above table is a simple demonstration of how the limitations of history creation were exploited
and combined perfectly with the legal trial limitations that lie within the nature of the author which

is the tribunal in this case, to be a tool by which the aimed narration is created.

The creators of the tribunal have abused and manipulated these limitations into tools to achieve
their desired narrative. These atrocities could never be linked or traced back to the countries that
colonized Africa. Accordingly, the tribunals' objectives were clear. Render justice for the victims
and produce a narration in which the genocide is a single-layered act with limited causes. A
narration in which the Hutu's are portrayed as crazy Africans, who committed the genocide. No
further causes shall be discussed or explored, and no one else to blame but the crazy Africans.
And with the power invested in the tribunal by international recognition and with its statutes; they
were certain that this relative and biased narration would be the dominant narration about such

catastrophes.

But if all history is relative and biased to an extent as explained in this chapter, why is the bias and
relative narration produced by the tribunal more problematic than any other historical narrative?
This is what | argue in this research, that the bias of this narrative is problematic due to the intensity
of the limitations. But what is more problematic is the consequences and the effects that this
narrative results in. Not only that but also the blind spots that this narrative omits rather than

overlooks.



2. Legal History.

2.1 The paradox of using and creating legal history.

In the previous chapter, we have discussed history, its narrative, the variables that construct and
constrain history’s production, and the major difference between the past and history. From a more
specific angle, we will be discussing legal history which is the main focus of this research.
Although the previously discussed problems that exist in the nature of history, in general, are still
relevant when we talk about legal history; one must review and study legal history separately. As
the stakeholders involved in legal history are different. Despite the assumption that professional
historians are the ones intended to write history while legal trials and legal texts are intended to
render justice, it can easily be noticed how both of them entwine and overlap. Dr. Thomas
Skouteris addresses this issue in his paper “Engaging history in international law” when he
discusses the misleading distinction of how professional historians assigned labor is to understand
the past and create knowledge about it through their produced labor®*. Lawyers assigned labor on
the other hand is to use history to build and produce a legal argument. The author argues that the
previously mentioned distinction is not accurate and somehow misleading. Because the produced
legal work is without a doubt based and built on the past which as a result at least aids in the
production of a historical narrative.

The assumed and rationalized forms in which history and law intersect are in two scenarios which
are (1) professional legal histography and (2) legal work proper. Professional legal history is
similar to an extent to the history we have discussed in the previous chapter. A historian is
designated to study the past, try to make sense of it, and produce his labor literature, which is later
on considered as history. Legal history however can be produced by international courts or foreign
law firms. In the legal work proper scenario, the roles are reversed as history here is no longer the
requested labor from the lawyer but merely a mean. The assigned lawyer is not intended to create
explanations about the past or literature history; he is merely assigned to understand the available
historical knowledge to enable him to produce a legal argument. What Dr. Skouteris argues in his
paper is the founding stone of this research which is that the relationship assumed between history

and the legal argument in the proper legal work scenario is misguiding, to say the least®. Even if

34 Skouteris, T. (2012), "Engaging History in International Law," in New Approaches to International Law: The European and
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the assigned lawyer is to study and acquire the needed knowledge to build and produce his legal
argument, the produced legal argument itself creates a narration or history or at the least contributes
to its creation. Accordingly, a paradox is created, because the lawyer will study and examine the
concerned historical knowledge to enable him to produce a legal argument. This produced legal
argument will in itself create new historical knowledge even if the objective and the purpose of
the legal argument is not intended to result in that. The risk that is produced from this paradox is
that in some events, history can be used as an instrument or a mean to build or serve a legal
argument that can demolish the truth or the very least weaken it.

What is even more complicated is the fact that the history chosen by the lawyer or the legal
practitioners is itself limited and biased, they choose to use the history that better serves their
objective which is either a verdict or an acquittal. In the normal course of courts, lawyers using
certain elements to better serve their case is normal it is their job; but in international criminal
tribunals, the bias and the limitation of the used history may be problematic not because it led to a
verdict or an acquittal but because this verdict or acquittal is being used to produce a historical
narration that is beyond the normal bias of history. The paradox of using and creating history is
what is problematic; because those same verdicts or legal arguments which were created based on
limited resources and history, themselves create a historical narration. And as discussed in chapter
1, history is subjective and to an extent biased, but this produced narration by the tribunal takes
this bias and subjectivity out of proportion when it creates this narration based on limited history
itself.

Accordingly, the complexity that exists if lawyers use history to produce the legal argument is
clear, and as previously stated it may affect the narration or the produced history. The paradox that
is created here is dangerous as falsely legal arguments may be produced distorting the narration of
history even if for a small portion. So, one can detect the flaw in this paradox and its severity if
reflected even by a small portion of history creation.

If this would be reflected in international criminal tribunals, in which not only lawyers use history
but also prosecutors. If we would assume that these tribunals were created to produce the narration
of history in which the colonizers are the saviors but never the ones to blame. The jurisdiction of
the tribunals would limit the legal arguments and the prosecuted crimes to those committed within
the acceptable jurisdiction of the tribunal. Accordingly, no previous history would be accepted,

and no mention of the colonization for example would be admissible in this court. The lawyers



would be limited to using the history that is related to the jurisdiction of the tribunals and so will
the prosecutors. As a result of the restricted jurisdiction, the produced narration of history as well
will be restricted. In the previous chapter, the table which discussed how limitations can be used
as useful means would logically fit here. The jurisdiction, the ideology, the timeframe, and the
evidence will all be the tools used to produce the desired historical narration.

Conclusion: if we would examine the fact that lawyers examine and study history to produce a
legal argument, knowing that the lawyer is obliged to defend the accused and attempt to prove his
innocence, it would only be safe to assume that the lawyer is biased, his job obliges him to be
biased. What was discussed in the previous chapter was that one of history’s limitations is the fact
that it is a produced narration or literature by authors. Thus, the human element is fundamental,
hence subjectivity. The authors of history may be historians or legal personnel, but in this case, it
is a biased lawyer working on producing a legal argument to support an extremely biased outcome
which is the innocence of the accused. The bias of the lawyers or even the prosecutors is
understandable, what is problematic is the fact that these legal practitioners whose jobs dictate
them to be biased are also the founding stone in the produced historical narration.

If we build on the assumption that international legal tribunals intentionally produce a historical
narration dictated by its creators; it would be clear that this paradox is just another tool. Another
tool was used and utilized in their favor as they we able to restrict the history used in the creation
of the narration as previously explained. If we take this a step further by reflecting this in the ICTR
cases, the tribunal jurisdiction limited the history that can be utilized by the lawyers or the
prosecuted to what happened in 1994%¢. Accordingly, there can be no mention of the colonization
effects on Rwanda. By controlling the used history with the tribunal characteristics and creation,
the produced narration is neatly engineered to portray the colonizers as the saviors but never the
ones to blame for the genocide. Accordingly, the bias of the tribunal may be justified but the out-
of-proportion bias of the produced historical narration is what may be problematic and worth
discussing. Not because of the relativity of this narration; but because this narration will obstruct

and omit any different narration; due to the nature of its author.
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2.2 Assumptions about Historical data usage.

In Dr. Skouteris chapter "Engaging history in International law" there are four assumptions about
history that are being discussed, two of which I find extremely relevant to the purpose of this
research®’.

The first of which is the assumption that intentional legal history is designated to search for the
truth about the past; because if we view the past as an object that can be discovered this assumption
would be considered solid and logical. However, if we understand that the past can never be
completely known as stated in the previous chapter of this research; then one can conclude that
there would never be a solid truth about the past. That the past would always differ from one
narration to another. Accordingly, the produced narration will be influenced by the identity of its
author, and the nature and circumstances in which it was created would always influence the
produced labor. Accepting and admitting that the whole truth about the past can never be known
does not mean that the produced history is not crucial, it only helps understand the nature of history
and allows us to embrace its complexity, and enables us to admit that "improving our techniques
in discovering the truth about the past seems like the right way ahead" as stated by Dr. Skouteris
in his chapter. If we view the legal history produced by legal tribunals as we have been discussing
through this research, it would be safe to assume that its objective is not the search for the truth.
The objective of legal history produced from legal trials would be portraying the tribunal's creators
as the saviors, or to say the least to detach any existing link between the colonizers and the atrocity
that is being prosecuted. The produced legal history as discussed will be restricted to all the
characteristics of the tribunal in terms of its jurisdiction, its nature, and so on as previously
discussed in the previous chapter.

The second assumption is that historical knowledge is different from writing history; this is crucial
as it views that some law texts do a clear distinction between using historical data and writing
history. This has two very alarming issues, the first of which is that they admit that legal texts do
indeed write history. The second of which is that this distinction automatically gives more
credibility and validity to the historical data. If examined from the perspective we have been
discussing through this research, would be concluded to be questionable. As it assumes objectivity

of historical data, which has been challenged and argued in this research not only that but also it
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assumes that some data or historical conclusions can be decisive truth. Accordingly, it is not fair
by any measurement to use historical data as a solid entry to any legal argument; because it holds
all the complexity we have mentioned and holds all the aspects of subjectivity and narration as
explained in the previous chapters of this research. The historical data in the production of legal
history is controlled, limited, and restricted to specifically produce a certain kind of legal history.
The limitation and the restriction controlled by the West in producing legal history results in
restricted components of its creation. If the historical data carries the variability of history
discussed earlier, and the legal history carries its restricted components also discussed earlier; why
would historical data be superior to legal history? The paradox of the legal argument using and
producing history is highlighted here again, with the usage of the variable historical data limited
and restricted in the manner tribunals force, this shall produce the desired legal history. The control
the West has on the selected historical data which is variable in nature and the control the West
has on the used variable historical data will have no alternative than producing the desired legal
history. With the presumption that the produced narration is indeed controlled or biased; what can
be the alternative in these mass atrocities? The bias of the narration and the manipulation of the
narration may be questionable but may also be inevitable; because with the assumption that the
historical data is variable and with the assumption that history is not an object that can be known
completely; this will reflect in the produced legal history and may reflect on the tribunal. Bringing
us back to the concern that you cannot have the two sides viewed as victims and you cannot afford
the two sides viewed as preparators. For the sanity of the international community; atrocities need
to be atoned for and there has to be a preparator that is eventually punished for his/their crimes.
What | aim to discuss is that bias may be inevitable, but what we may aim to achieve in terms of
understanding this bias is similar to an extent to what was argued for history itself. The past is not
an object that can be fully known, history is relative and subjective by nature. This shall allow us
to embrace its complexity and enables us to admit that "improving our techniques in discovering
the truth about the past seems like the right way ahead" as stated by Dr. Skouteris. Reflecting this
understanding of the bias of the tribunals and their produced narration, would not mean that it is
completely flawed or without justification; but will help us in understanding the nature of the
produced narration. And accordingly, will allow us to understand the complexity of the situation
in which this narration was produced. Finally, this may allow us to improve our techniques in

studying these narrations; after understanding that maybe bias was inevitable.



Conclusion: The Past and history have been proven to be of extreme complexity throughout the
chapters of this research, it is safe to now assume that one cannot know the absolute truth about
past events. The produced narration of the past is different from one source to another, accordingly
assuming that historical data as a solid non-influenced entry would be flawed. Adding to this
paradox, which was mentioned earlier in using and creating history, it should be concluded that it
is just more complicated than the one-sided perspective the historical community would like to
admit. The limitation imposed on legal history creation as previously discussed and explained
would result in the desired result which is an influenced historical narration. This legal history has
been dictated by the tribunal's characteristics and all the other factors previously discussed.
Understanding how the legal history produced by tribunals is limited would shed the light on the
need for context. The need of understanding the surrounding circumstances and the gravity of the
atrocity. The need for different narrations that can be more inclusive of the circumstances and the

factors affecting the atrocity.

2.3 Context and historical narration.

Context is another angle that should be viewed when examining legal history, as the assumption
is that law and legal events are produced in a more general context. Factors such as politics,
economy, society, and culture all are components of the produced legal events. Now a simple
example was given by Dr. Skouteris®® where the creation of the United Nations was a product of
WWII and the adaptation of Article 2(4) of its charter® as well. If a lawyer would want to interpret
the legal meaning of this article, the context of its production would not be taken into consideration
and the applicable international laws would apply just like they would apply to any other article
of any other treaty. Disarming and excluding the context of an event can be problematic, especially
when producing history. Accordingly, if one would assume that legal texts do write history then
disregarding the context would be an enormous flaw; as different contexts can result in different
conclusions. A simple example would be that if the international community decided to take the
United States to trial for dropping nuclear bombs on Japan*® if the context is excluded, then it is

an obvious war crime. However, if the context was considered, it would be an act of necessity that
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ended the suffering of thousands and ended the most brutal war humanity has experienced. If
Germany had managed to win the war, would their war crimes be taken within a different context
that would have resulted in a different verdict or ruling for the Nuremberg trials? This is where the
"winners write history"” phrase comes in place; the dominant players and politics limit the legal
trials. Context may be viewed as the variable that controls and determine what is the right way to

look at the events taking place.

Liliana states that the majority of the history related to international law is written by lawyers and
jurists, which is criticized by historians as bad history. This is equivalent to the “amateur” history
addressed in Dr. Skouteris’s article**. The criticism of this produced history is built on the jurist’s

